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UNITED STATES DISTRICT COURT 
POR THE 

DISTRICT OF MASSACHUSETTS 

-----—X 

CHRISTOPHER LLOYD GARRISON 
and ELLEN LEE GARRISON, 

Plaintiffs, 

-against- 

JOSEPH FLANNAGAN, BARRY FLANNAGAN, 

FRAN FLANNAGAN, STEVEN FLANNAGAN, 

MARK MCGREGOR, ERNEST SIMPSON, 

JASON VAN STEEMBURG, JOSEPH THOMAS, 

KEVIN FLYNN and PAULETTE COOPER, 

Defendants. 


STATE OF NEW YORK ) 

) SS • • 

COUNTY OF NEW YORK ) 

SANFORD M. KATZ, being duly sworn, deposes and says: 

1. I am a member of the firm of Katz & Weinstein, 
P.C., attorneys for the plaintiffs in the within action, together 
with the firm of Bowman And Bowman, and submit this affidavit in 
support of the plaintiffs' motion for an Order pursuant to Rule 
37(a)(1) of the Federal Rules of Civil Procedure compelling the 
defendants JOSEPH FLANNAGAN, BARRY FLANNAGAN, FRAN FLANNAGAN and 
KEVIN FLYNN to submit to the taking of their depositions upon 
oral examination by the plaintiffs. 
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2. It is indeed regrettable that counsel must seek 
the Court's assistance in order to depose the aforementioned 
defendants, but their attorney's initial evasiveness in agreeing 
to dates when they might be deposed, and subsequent outright 
refusal to submit them to examination by the plaintiffs, makes 
the within application necessary. 

3. The action at bar was commenced on October 14, 
1981. The complaint charges that the defendants, as well as 

three named co-conspirator non-defendants, conspired to violate 

% 

the plaintiffs' civil rights in contravention of 42 U.S.C. S 
1985(3). It also charges various common law torts and a 
violation of the civil rights statute of the Commonwealth of 
Massachusetts. 

4. None of the defendants who have been served with 
process have as yet filed a responsive pleading. In lieu there¬ 
of, five of the defendants - including the four defendants whose 
depositions are now sought to be taken - have filed motions to 
dismiss the complaint pursuant to Rule 12(b) of the Federal 
Rules of Civil Procedure. Those motions are presently scheduled 
to be heard by this Court on April 26, 1982. 

5. On February 17, 1982, the plaintiffs served upon 
opposing counsel, Michael J. Flynn, Esq., a Notice for the 
taking of the deposition of the defendant Joseph Flannagan in 
Cambridge, Massachusetts, on April 6, 1982. On March 5, 1982, 
the plaintiffs served upon counsel a Notice for the taking of the 
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deposition of the defendant Kevin Plynn on April 7, 1982. On 
March 12, 1982, the plaintiffs served upon counsel Notices for 
the taking of the depositions of the defendants Barry Flannagan 
and Fran Flannagan at different hours on April 8, 1982. (Copies 
of the respective Notices are annexed hereto as Exhibits A 
through D, respectively). 


6. Those defendants have never obtained a protective 


Order of any sort with respect to the discovery sought by the 
plaintiffs, although the defendant Joseph Flannagan successfully 


obtained such Order on January 23, 1982, with respect to the 


plaintiffs' taking of the deposition of a nonparty witness,. 


Richard L. Bast.—^ 


7. In a letter to my partner, Charlene M. Weinstein, 


dated March 19, 1982, counsel for the defendants recited that 
he would be in Los Angeles, California, on April 5 and 6, 1982, 
for an appearance in court, and thereafter for attendance at a 
deposition in an unrelated case, and did not expect to return 
to Boston prior to April 8, 1982. Be thereupon suggested that 
the depositions of the four defendants in the case at bar be 
adjourned to mid-May, offering no reason for such protracted con¬ 
tinuance. (A copy of this letter is annexed hereto as Exhibit E) 

The plaintiffs' motion to vacate that protective 
Order, granted inadvertently by default, is still pending. 
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8. Shortly after receiving that letter, my partner 
received a telephone call from Thomas G. Hoffman, Esq., presum¬ 
ably an associate of Mr. Flynn, but not an attorney of record 
for any of the defendants, who informed her that because of Mr. 
Flynn's required attendance at certain legislative hearings to 
be held in Clearwater, Florida, commencing on April 13, 1982, 
otherwise unspecified regarding duration, the depositions in the 
case at bar could not be held at any tine in April, 1982. 

9. In a letter dated March 24, 1982, Mr. Hoffman 
reiterated that the depositions of the defendants could not be 
held during the first week of April "due to previous commitments 
in Los Angeles" that week, and that they could not be held the 
last three weeks of this month "due to commitments" in Florida, 
presumably referring to the legislative hearings in Cloarwater. 
(A copy of this letter is annexed hereto as Exhibit F). 

10. Because of the extended notice given opposing 
counsel of the taking of the depositions (extending from three 
weeks to nearly two months), Messrs. Flynn and Hoffman's refusal 
to explain with any specificity whatever why an adjournment of 
more than a month was necessary, and their past history of 
simply failing to appear at scheduled depositions in cases 
involving the Church of Scientology, my firm agreed to consent 
to an adjournment of the depositions only until April 13 through 
15, 1982, unless Mr. Flynn provided us with specific information 
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pertaining to his attendance at the aforesaid hearings in 
Clearwater, Florida. We so advised Mr. Flynn in a letter dated 
March 24, 1982. (A copy of this letter is annexed hereto as 
Exhibit G). 

11. On April 1, 1982, Mr. Flynn cavalierly informed 
us that neither he nor the defendants would appear for their 
scheduled depositions, offering no additional explanation there-* 
for, and requested that we provide him with dates in May so that 
he might consult with his clients about their availability. (A 
copy of this letter is annexed hereto as Exhibit H). 

12. 1 have since learned that the ostensible "prior" 
engagements that ostensibly rendered Mr. Flynn unavailable on 
the dates first noticed for the taking of the defendants' 
depositions in the case at bar on April 6 through 8, 1982 - 
namely, a court appearance in Los Angeles on April 5, 1982, in 
Garrity v. Church of Scientology of California , and attendance 
at a deposition in that city on April 5 and 6, 1982, in an 
unspecified case - never cane to pass. (Exhibits E & F). More 
importantly, Mr. Flynn clearly knew prior to April 5, 19.82, that 
he would not be in Los Angeles, California, on the aforementioned 
dates, yet he did not inform my firm of that fact, nor did he 
announce his presumed availability to conduct depositions in 
Boston on April 6 through 8, 1982 in the case at bar. 














i 

13. A. Thomas 
Church of Scientology of 
advised me that on April 
the complaint was indeed 
cases, in the United States District Court for the Central 
District of California. Neither Mr. Flynn nor any associate of 
Mr. Flynn from Boston appeared at that hearing. The plaintiffs 
in those four actions were represented at the hearing by the 
Woodland Hills, California, firm of Contos 6 Bunch. 

14. Upon information and belief, Mr. Flynn was 
scheduled to be deposed as a party defendant in Los Angeles, 
California, on April 5 and 6, 1982, in Miller v. Flynn, et al. , 
an action likewise pending in the United States District Court 
for the Central District of California. For whatever reason, 

I am informed that he simply failed to appear thereat. 

15. In context, I query the reason for Mr. Flynn's 
ostensible inability to attend depositions in the case at bar 
during the last three weeks in April - namely, legislative 
hearings in Clearwater, Florida. (Exhibit F)• Those hearings, 
conducted by the municipality of Clearwater, will not commence 
until May, at the earliest. Moreover, I have learned that Mr. 
Flynn is presently scheduled to attend depositions in Boston, 
in three unrelated cases, on April 15, 16, 27-30, 1982. 




Hunt, Esq., counsel for the defendant 
California in the Garrity action has 
5, 1982, a hearing on motions to dismiss 
held in that case and in three related 
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16. It is readily apparent that opposing counsel, 
along with his associate, has been less than candid in seeking 
protracted adjournments of the depositions in this action. It 
seems likely that Mr. Flynn has agreed to conduct depositions, 
or scheduled motions in cases knowing full well that he had 
prior commitments in other cases, using a belatedly discovered 
"conflict" in his schedule to obtain adjournments. There is 
simply no other explanation for his actions in the case at bar. 
One can reasonably anticipate that absent this Court's inter¬ 
vention, Mr. Flynn will seek to adjourn depositions in May 
because of legislative hearings in Florida, the stated reason 
for his unavailability during the last three weeks in April. 

17. That Mr. Flynn has no intention whatever of sub¬ 
mitting his clients to discovery unless compelled to do so by 
judicial fiat was made eminently clear during a telephone 
conversation I had with him on Friday morning, April 9, 1982. 
After receiving Mr. Flynn's letter dated April 1, 1982, (Exhibit 
H), requesting that I telephone him in order to arrange suitable 
dates for the depositions, I did so, without success, on April 

5 and 6, 1982. His secretary informed me on both days that Mr. 
Flynn was "out of town". On Wednesday, April 7, 1982, Mr. 

Flynn's secretary told my partner that her employer was in 
Florida, unable to reach Boston because of inclement weather in 
Boston—^ - not in Los Angeles , California , where according to his 

2/ Mr. Flynn's unavailability necessitated the adjourn¬ 
ment on April 7 of various motions in the case at bar that were 
scheduled to be heard by Magistrate Collings on Thursday morning, 
April 8, 1982. 
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recent communiques/ he was required to be in court an£ to attend 
a deposition on April 5 and 6/ 1982/ respectively. (Exhibits E 
& F). 

18. In any event, I asked Hr. Flynn on April 9 when 
we spoke on the telephone whether we might begin to conduct 
depositions on April 15 or 16 in Boston/ at the very least, inas¬ 
much as a hearing was scheduled on April 15 in this case before 
Magistrate Collings. Mr. Flynn then advised me that he was being 
deposed on April 15 and would be attending yet another deposition 
the following da>. 

Mr. Flynn then asked me whether I was free to hold 
depositions on April 28 and 29. I agreed to both dates. After 
telling me that he would have to ascertain the defendants' avail¬ 
ability on those dates, Mr. Flynn thereupon proclaimed to my 
utter amazement that he was not going to have the defendants 
appear for depositions at any time, inasmuch as they had not been 
properly served with process. Sensing the futility of any further 
discussion, I concluded our conversation. This motion follows. 

19. As already noted, the defendants have neither 
sought nor obtained a protective Order staying the taking of 
their depositions until a determination of their motions to dis¬ 
miss the complaint on the grounds that this Court lacks in 
personam jurisdiction over them and that service of process was 
insufficient. Those notions are presently scheduled to be heard 
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by the Court on April 26, 1982. We believe that the defendants' 
contentions regarding lack of personal jurisdiction and insuffi- 
cency of service of process lack any merit whatever, for all of 
the reasons set forth in the Plaintiffs' Memorandum of Law 
submitted in opposition to the defendants' motions to dismiss 
the complaint. (Plaintiffs' Memorandum of Law at 52-58). In 
any event, the mere pendency of these motions does not 
operate to stay all discovery, nor is such"a stay warranted. 

20. Under the circumstances, Mr. Flynn has acted in 
bad faith, thus far with impunity. After weeks of correspondence 
requesting adjournments because of ostensible prior engagements, 
and requesting an adjournment of depositions until May, he cannot 
now be allowed to avoid discovery simply because such "commit¬ 
ments" no longer exist. 

21. Mr. Flynn's bad faith in seeking adjournments of 
depositions for specious reasons and his ultimate refusal to 
submit the defendants to discovery at any time warrant appropri¬ 
ate sanctions, including an award of attorney's fees for requir¬ 
ing the plaintiffs to seek an Order compelling discovery. Fed. 

R. Civ. P. 37(a)(4). His evasive and dilatory tactics have 
succeeded thus far in bringing the action at bar to a complete 
halt, fie cannot be permitted to continue to thwart with impunity 
rules of discovery designed to expedite civil litigation. 
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